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Gordon A. Graham #39029
14910 125t St. NW
Gig Harbor, WA 98329
(253) 313-5377

Dept. Of Veterans Affairs 1/15/2021
Board of Veterans Appeals

Litigation and Support Group

P.O. Box 27063

Washington DC 20038

In reference to: BVA Docket No. 18-34 533

Motion to Revise the Decision of the Board

Movant, through counsel, avers the BVA Decision dated 9/17/2019 is
arbitrary, capricious, an abuse of discretion or otherwise not in accordance with
law.

Movant further contends this error of fact has been perpetuated
continuously in previous ratings decisions over the last fifty years (1975, 2010,
2015, 2016). The 3/23/1972 error created an outcome-determinative decision
ever after. Further, the Board of Veterans Appeals (BVA), in Docket Number 18-
34 533, failed to discern the clear and unmistakable error despite being pled
with great specificity. By operation of law, BVA decision No. 18-34 533 must be
revised at the Board level as finality occurred there.



Legal Standard of Review

"Clear and unmistakable evidence,' as used in the governing statutes, has
been interpreted to mean evidence that 'cannot be misinterpreted and
misunderstood, i.e., it is undebatable." Quirin v. Shinseki, 22 Vet. App. 390, 396
(2009) (citing Vanerson v. West, 12 Vet. App. 254, 258-59 (1999)).

A motion to revise based on CUE is a collateral attack on a final decision
by an RO or the Board. See Disabled Am. Veterans v. Gober, 234 F.3d 682, 696~
98 (Fed. Cir. 2000); Hillyard v. Shinseki, 24 Vet. App. 343 (2011).

To establish CUE in a final decision of the Board, a claimant must show
that (1) either the facts known at the time were not before the adjudicator or
that the law then in effect was incorrectly applied, and (2) had the etror not
been made the outcome would have been manifestly different. Grover v. West,
12 Vet. App. 109, 112 (1999).

A determination that there was CUE must be based upon the record and
the law that existed at the time of the prior adjudication in question, May v.
Nicholson, 19 Vet. App. 310, 313 (2005).

The claimant must provide "some degree of specificity as to what the
alleged error is, and, unless it is the kind of error . . . that, if true, would be CUE on
its face, persuasive reasons must be given as to why the result would have been
manifestly different but for the alleged error." Fugo v. Brown, 6 Vet. App. 40, 44
(1993); see also Bustos v. West, 179 F.3d 1378, 1380-81 (Fed. Cir. 1999).

CUE is the sort of error that is "undebatable, so that it can be said that
reasonable minds could only conclude that the original decision was fatally
flawed at the time it was made." Russell v. Derwinski, 3 Vet.App. 310, 313-14

(1992).



To establish CUE, it must be clear from the face of the decision that a
particular fact or law had not been considered in the adjudication of the case.
See Crippen v. Brown, 9 Vet. App. 412, 421 (1996} (citing Eddy v. Brown, 9 Vet.
App. 52, 58 (1996)).

Facts

For Reference’ Sake, Refer to Exhibit A

1. Movant sought medical treatment for a “liver condition” at the San
Juan, Puerto Rico VAMC (hereinafter SIVAMC) on 9/10/1970, 55
days following separation from the U.S. Army. See VA Form 10-2827
dated 9/10/1970.

2. On 9/15/1970, Movant was admitted as an inpatient for acute
hepatitis not otherwise specified. Pursuant to 38 CFR §3.155(1970)
Movant filed an informal claim in writing identifying the entitlement
he sought while an inpatient between 9/15/1970 and 9/27/1970.

3. VA Form 07-3101, bearing Movant's new claims number, |
was date stamped as received by the Veterans Benefits
Administration variously on $/18/1970, 10/08/1970, 10/23/1970.
12/28/1970 and 1/05/1971. In the upper righthand corner is a box
(#1) labeled “Type of Claim". The box contains two abbreviations-
“Orig.” and "“Hosp."- presumed to be abbreviations for “Original”
and “Hospital” claim.

4. On 2/24/1971, still suffering from malaise and nausea, Movant
reported for a liver scan with contrast. The radiologist opined a
persistent acute liver disease was afoot when compared to a similar
study done 9/1/1970- 5 months and 23 days earlier. (VA Form SF 515)

5. Movant was again admitted as an inpatient fo the San Juan P.R.
VAMC 9 months later from 6/25/1971 to 6/28/1971 for continued
malaise with anorexia and underwent a liver biopsy. The Doctor
diagnosed persistent, active, viral hepatitis with moderate activity.
(VA Form SF 519).



6. Movant submitted his VA Form 21-526 on 9/17/1971 and timely
completed the requirement of §3.155 for a formal claim. The claim
number assigned was

7. A12/22/1971 c&p examination found no evidence of ‘abdominal
condition or liver stigmata.”

8. A handwritten Ratings Decision was promulgated on 3/23/1972
denying entitlement to service connection for Hepatitis. Item J on
VA Form 21-6796 Rating Decision held the original claim was filed on
9/17/1971-i.e., more than one year after separation from the
service. The claims file number in Block #2 was [ G

9. Subsequent rating decisions in 1975, 2010, 2015, 2016 and the
9/17/2019 BVA appeal now being collaterally attacked here have
continued to allege the original claim was filed on 9/17/1971 and
no earlier. There are no other claims file numbers of record.

BVA Decision No. 18-34 533

On page 2 of BVA Decision No. 18-34 533, dated 92/19/2019, Veterans Law
Judge (VLJ) Matthew Tenner held in the Findings of Fact #8:

“The March 1972 rating decision denying entitlement to service
connection for a liver condition does not contain an outcome-determinative
error in applying the law extant at that time fo the facts that were before the
adjudicator.”

In the Conclusions of Law section, under item #6, the Trier of fact
concluded:

“The criteria to establish CUE in the RO's March 1972 decision denying
connection for a liver condition have not been met. 38 U.S.C. §§5109A,7105©;38
C.F.R. §§3.104,3.105."”

On 12/20/2017, movant filed the instant Motion to Revise the 3/23/1972
rating decision. In keeping with the strictures of Fugo supra, Movant was careful
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to identify, with a great degree of specificity, the nature of the clear and
unmistakable error. On page 6 of the12/20/2017 Motion to Revise filing, Movant
stated:

“Movant clearly and unmistakably qualified for service connection on
July 15th, 1970 based entirely on his VA medical records alone. His claim
was well grounded based on the evidence of recorq, statute (38 USC
§310) and regulation (38 CFR §3.303(d)). That the evidence was not
before the adjudicator is hardly Movant's fault. The presumption of
regularity that VA employees are knowledgeable of their duties confirms
Mr. Perez-Soto's signing of the VAF 10-2827 and the subsequent
acknowledgement of eligibility can only be seen as an informal claim that
was subsequently fransmitted or acted upon by VA personnel and
officially transmitted to the Veterans Benefits Administration. It was a
matter of record from September 10th, 1970 on. The presumption of
regularity states government personnel are presumed competent in their
assigned duties. The presumption can only be rebutted by material
evidence fo the conftrary. Thus, if the VA cerlified that Mr. Perez-Soto
presented for ireatment of a disease or injury and determined it was
incurred in active service and he was dutifully entitled, it is presumed they
communicated Movant's informal intention to file to the VBA for proper
disposition. Eligibility arose on July 16th, 1970, the day following release
from active service. As the Informal claim was subsequently introduced
on an approved VAF 21-526 within the required year from separation and
prior to June 15, 2015, it qudlifies under the definition of an "informal
claim" which was officially and subsequently completed within the filing
time (one year) on a properly prescribed form approved by the Veterans
Administration at that time. (emphasis added)

Thus, reasonable minds can agree that the error was described with a
clear and unmistakable degree of specificity in Movant's 12/20/2017 collateral
attack brief per the holding in Fugo supra.

Nowhere in the four corners of the 9/17/2019 BVA decision can there be
ascertained any mention of the 10/31/1970 informal claim nor a Reasons or
Bases discussion addressing why the informal claim did not toll the later filing of



the VA Form 21-526. The VA Form 07-3101 is documented, date-stamped proof
the claim had been accepted, CEST'd and an End Product code assigned. In
fact, the 1/05/1971 document unequivocally states the benefit sought (Box 17-
Hepatitis) and shows preliminary development had begun- including
determining the character of movant’s discharge. Reasonable minds can only
concur VA's issuance of the VA Form 07-3101 clearly and unmistakably confirms
receipt of Movant’s informal claim and were now seeking his service treatment
records (STRs).

Application of §8§3.1; 3.155:; 3.400(b)

Movant subsequently received a VA Form 21-526 by mail from VA in the
spring of 1971 following his earlier informal request while an inpatient of the
SIVAMC, for entitlement to a liver condition. Movant timely retfurned the VA
Form 21-526 on 9/17/1971 in compliance with the Secretary's regulation
(§3.155(1970)). Clear and unmistakable evidence, as iterated above in the legal
standard of review discussion, and used in the governing statutes, has been
interpreted to mean evidence that cannot be misinterpreted and
misunderstood, i.e., it is undebatable. Quirin supra. Not one, but two documents
(VA Forms 10-2827 and 07-3101), confirm an original, informal claim was applied
for and filed while Movant was hospitalized and later accepted-including the
issuance of a claims file number confirming his submission and the preliminary
development of the claim. Movant asks the trier of fact to take judicial note of
the fact the claims file number was issued fully 8 months and 5 days prior to the
filing of the 9/17/1971 VA Form 21-526. Absent a claims filing, there would be no
reason to issue a claims file number.

Further, the evidence of record at the time the Movant completed the
submission of his formal 9/17/1971 claim clearly and unmistakably showed the
informal claim was on file and actively being adjudicated at the San Juan VBA.

VLJ Tenner’s conclusion of law In BVA Appeal No. 18-34 533 held Movant
sought service connection for a liver condition no earlier than September
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VLJ Tenner's conclusion of law In BVA Appeal No. 18-34 533 held Movant
sought service connection for a liver condition no earlier than September
17,1971. This is a clear and unmistakable error of fact. There is no discussion of
any claims filing-formal or informal prior to 9/17/1971.

The Secretary, however, does not dispute the doctor’s diagnosis of
persistent viral hepatitis with demonstrated liver damage documented in a June
26, 1971 liver biopsy- fully ten months after the Veteran was initially hospitalized
for same. This, foo, was within the one-year window of separation from service
and subsequent to the informal claims filing. The liver biopsy and results prove
the disease was persistent and compensable during the pendency of the claim
or appeal.

By operation of law, a claimant’s disease or injury must be compensable
during the pendency of the claim or appeal. Here in the instant case, the
evidence of record reflects a liver scan with contrast was conducted on
2/24/1971-during the pendency of the claim- showing an enlarged liver and
spleen. The author (Julio V. Rivera, M.D.}) opined the image "appeared to point
to persistence of an active liver disease”. (emphasis added). Similar findings
showing permanent, ongoing liver damage were confirmed and diagnosed in a
liver biopsy on June 26, 197 1-again, well within the pendency of the claim-
diagnosing a compensable liver condition. The presence of a compensable
disease process was thus established. Entitlement arose on 7/16/1970.

The Secretary alleges no liver disability was evinced at a 12/22/1971 VA
c&p examination. The legal standard of review requires a claimant need merely
exhibit compensable signs and symptoms during the pendency of the claim or
appeal. The absence of evidence of “abdominal condition or liver stigmata” at
the 12/22/1971 c&p examination was not fatal to Movant’s claim. Movant does
not argue over how the evidence was evaluated. This would be impermissible
by law. Russell supra.



Summary

A clear and unmistakable error occurred in the 3/23/1972 rating. The
VBA355 Regional Office Ratings Board ignored or overlooked the informal claim
associated with the claims file on 10/23/1970 which was mechanically date-
stamped as received by the VBA on 10/23/1970, 12/28/1970 and yet again on
1/05/1971. The rating dated 3/23/1972 stated unequivocally that the origindl,
[formal] claim was filed on 9/17/1970. Reasonable minds can only concur the
evidence rebuts this finding of fact. This was an error of fact which then
provoked an error of law. The error manifestly changed the outcome of the
claim-i.e., entitlement to service connection for a liver condition within one year
of separation from service. See §§3.155; 3.400(1970). There can be only one
permissible view of the evidence showing an informal claim was filed within one
year of separation from service. The error is undebatable.

But for the error, Movant would have been granted service connection
based solely on §§3.155; 3.303(a); 3.400; 4.114 DC 7345. By operation of law,
Movant is entitled to an effective date for service connection of 7/16/1970-the
day after separation from active duty.

Movant is terminally ill. His Hepatocellular Carcinoma (HCC) has been
diaghosed as fatal and incurable. He is being treated with drugs (Nivolumab)
which are hoped to marginally extend his lifespan. He was advanced on the
docket due to medical condition in the 9/17/2019 appeal and asks for the same
consideration now.

Wherefore, Movant implores the trier of fact to reverse his previous
conclusions of law which have been clearly and unmistakably rebutted by the
VA's very own contemporary evidence in the claims file. There simply cannot be
two views on the subject of whether an inform claim was, or was not, filed tolling
the 9/17/1970 claim under §3.155 (1970).
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Afttachments: Exhibit A- VA"Form 10-2827 dated 9/10/1970; VA Form 07-3101
dated 9/18/1970, 10/8/1970, 10/23/1970,12/28/1970, 1/05/1971; VA Form SF 519;
VA Form SF 515 dated 6/26/1971; VA Form 21- 6796 dated 3/23/1972
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Exhibit A

VA Forms Showing Filing of an
Informal Claim On 9/18/1970

VA Form 10-2827
VA Form 07-3101
VA Form SF 515
VA Form SF 519
VA Form 21-6796
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