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Petition for Exfraordinary Relief

Now comes petitioner Gordon Alexander Graham, pursuant to 38

USC § 7261(a)(2), US Vet, App. 21 and 32 and respectfully submits fo the U.S.
Court of Veterans Appeals (CAVC) his pro se petition in the nature of o Writ of
Mandamus. In support of this petition, petitioner relies on the following: Board of
Veferans Appedls (BVA) favorable decision Docket No. 13-09 654A, dated
September 4th, 2015. Petitioner further relies on Extraordinary Writ of Mandamus
Orders dated August 25h, 2016 (CAVC #16-2098, Bartley presiding) and June 26,
2017 (CAVC #17-1450, Bariley Presiding) and lastly, 38 CFR §3.104; §21.92(b).

Statement of Relief sought

The petitioner requests relief from this Court in the form of an Extraordinary Writ of
Mandamus for the following unresolved Vocational Education and
Rehabilitation Award-to wit:

Independent Living Program (ILP) entitiement to 20'X 28"heated, ADA-compliant
greenhouse with agreed-to accoutrements as stipulated in the BVA Decision
Docket # 13-09 654A dated September 4, 2015 and the mutucily agreed-to
docurment authored by petitioner’'s Vocational Rehabilitation Counselor (VRC)
emailed on or about 10/14/2016 by the Seattle Regional VR&E Officer to
pefitioner, See Exhibit A.

Facts Relevant to the Petition for Greenhouse

1. On July 16™M, 2016 petitioner refused to accept a 15°X20° non-ADA compliant
greenhouse as it was not a mutually agreed-to decision of all parties In violation
of 38 CFR §21.92(a)() nor did it reflect all of petitioner’s many disabilities. (See
Exhibit D).

2. Following the issuance of the August 25, 2016 order (CAVC #16-2098), and
subsequent compliance with 38 CFR §21.98(b), petitioner was able to conduct ¢
meaningful colloguy with Vocational Education and Rehabilitation Services
(VR&E) Services regarding requirements for the BVA approved greenhouse
beginning on the 90ih day of the suspense period.
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3. On or about the ninetieth day (October 14th, 2016), all parties mutually
agreed fo an arrangement fo resolve the size of the greenhouse VR&E was
prepared 1o provide to petitioner. Petitioner’'s Vocational Rehabllitation
Counselor, Kris Holloway, and the VR&E Officer, Mr. David Boyd, all mutually
agreed with petitioner that the earlier proposed VAF 28-8872 Individualized
Independent Living Program (IILP) dated July 7, 2016 offering a 15°X20°
greenhouse no longer met petitioner’s current disability picture.

4. A new plan was mutually arrived at, as mentioned, on or about October 14th,
2016 at 3:44 PM granting a 20°X28° ADA-compliant heated and fall-protected
greenhouse with concrete floor with rubber “fall” mat based on petitioner’s
acknowledged subset of disabilities. The offer included a wdaterless composting
toilet due to petitioner’s incontinence issues and distance from the house. The
new offer also offered a two-year subscription to the LEXIS NEXIS Veterans
Benefits Manual. The offer also included a three month supply of propane and
hydroponic chemicdals. Petifioner agreed o supply all water and electricity in o
mutudl effort to equitably share the expenses. (See Exhibit A).

5. On or about July 10, 2017, an allegedly completed “plan” which was never
seen by petitioner, was signed around at the Seaftle VA Regional Office (RO) by
the RO director Pritz Navaratnasingham, the RO VR&E Officer David Boyd and
the petifioner’s Vocational Rehabilitation Counselor (VRC) Kris Holloway-but
notably not by the petitioner, Said document was allegedly fransmitted to
Director, VR&E Services as described via July 171, 2017 email by petitioner’s VRC
(Holloway). (See Exhibit A).

6. Following the issuance of the June 26th, 2017 CAVC order, petitioner patiently
marked time and honestly believed the Director, VR&E Services would comply
with the BVA decision within the 90-day suspense period and affirm the mutually
agreed upon 20'X28" greenhouse and accessories in a timely manner,
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7. On December 22nd, 2017, VR&E Officer Danial Crosby contacted petitioner
and asked fo set a dafe o review and implement the VR&E Director’s final offer
-arevised 15°X20° greenhouse plan that was rejected on July 13th, 2016 -fully 18
months before- as inadequate. Petitioner asks the Court to take judicial notice
that the letter is dated November 21, 2017- fully a month before VA's VR&E
Officer deigned to notify petitioner,

8. On December 234, 2017 petitioner presented in person to the Bremerfon VA
VR&E Offices and submitted a Freedom of Information Act (FOIA) request for
said document regarding the “revised’ ILP entitlerent, (See Exhibit B).

9. On January 25t 2017, sans the FOIA document, petitioner met with the
assistant Regional Office Director (initiated by petitioner) to impress upon upper
management the violation of due process in the ILP program and an aftempt to
obtain the document mailed by the Director, VR&E Services. Petitioner also
discussed in the aiternative, an impending filing of an Extraordinary Writ of
Mandamus and every desire to avoid same. VARO personnel made no effort to
provide petifioner with the document, No opinion was expressed pro or con on
the subject of the Extraordinary Writ filing.

10. On February 141, 2018, Mr. Crosby contacted petitioner by telephone and
presented the VA VR&E Officer’s ultimatum that he (petitioner) accept the
16°X20" greenhouse offer prior to March14th, 2018 or have the greenhouse file

closed permanently.

11. On February 16, 2018 petitioner drove 50 miles (one way) to the Seattle RO
to obtain the FOIA-requested document as the Regional Office sfated FOIA-
requested documents could not be mailed out, See Exhibit C.
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Petitioner’s Argument for the Right to Extraordinary
Relief in the Form of a Writ of Mandamus

A. The Petilioner Lacks Alternalive
Means to Attain the Desired Relief.

The first rule for Extraordinary Writs is that the peftitioner must be without alternate
means to obtain the desired relief thus ensuring the Wiit is not used as a
substitute for the appedals process. Petitioner submits that, after a four-year
appeal, he was awarded an Independent Living Program successfully on
September 4ih, 2015. Petitioner sfill seeks to induce the VA Secretary or his assigns
fo timely comply with the BVA decision. Per the Court’s instructions on August
25th, 2016, pefitioner and VA VR&E personnel engaged in the mutual
development of a VR&E Individualized Independent Living Program (ILP) under
38 CFR §21.98(b). That decision was legitimately and legally promulgated both
by email and telephone pretty much all day from 2:00 AM fo 3:44 PM between
the Seaftle VR&E Officer in sifu and petitioner at petitioner’'s home on 10/14/2016
for a 20°X28° (660 square feet) ADA heated Greenhouse and other valuable
considerations. See Exhibit A.

Development of the plan proceeded apace and was allegedly forwarded o
Director, VR&E Services for “approval” on or about July 10, 2017. A revised lILP
arrived gpproximately 5 1/2 months later on or about December 22nd, 2017 at
the Bremerion, Washington VR&E Offices (Exhiblt A).VR&E Officer Danial Crosby
contacted petitioner informing him VA was “awarding” not o 20°X28’
greenhouse, buf a 15’X20°(300 square feet) greenhouse. No details were
forthcoming abouf any exiras. Petitioner filed a FOIA request for the document
on December 2319, 2017 to ascertain the thrust and reasoning for the modified
decision. See Exhibit B,

As a matter of discussion, petitioner is unsure of what has occurred. Given the
scanf information available, it appears two possible scenarios occurred, The first,
albelt pure conjecture, would be that the Seattle VR&E Officer ignored the
mutually arrived-at declsion and forwarded the original proposal for a 15 X20°
greenhouse to Director, VR&E Services with a request for increased costs above
the original proposed $15,000 outlay to incorporate the cost of hydroponic
equipment. The second theory is more onerous. From the document obtained
via petitioner’s request (See Exhibit C), it would also appear equally possible the
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Director, VR&E Services “reviewed” the plan and subseguently reduced the
agreed-upon size and accoutrements-substifuting his own plan in ifs stead.

In petitioner’s prior Extracrdinary Writ of Mandamus (CAVC case # 17-1450),
petitioner failed o cite to any authority for the proposition that his VA Form 28-
8872 must be completed prior to commencing a plan of rehabilitation. The
Court held:

“Last, Mr. Graham complains that VA has yet fo promulgate a completed VA
Form 28-8872 memorializing his rehabilitation plan. VA reguilations require that a
rehabilitation plan "be developed for each veteran eligible for rehabilitation
services under (c)hapter 31" of tifle 38 of the U.S. Code. 38 C.F.R. § 21.80(a)
(2016). This obligation includes formulation of an lILP plan. 38 C.F.R. § 21.80(c);
see 38 C.F.R. § 21.90 (2016). Mr. Graham has not cited—and the Court is not
able to find—explicit authority for finalization of VA Form 22-8872.

Pefitioner begs the Court’s indulgence to correct that error, 38 CFR §21.92 reads
thusly: (@)General, The plan will be joinfly developed by Department of Veterans
Affalrs staff and the veteran.

(D)Approval of the plan, The terms and conditions of the plan must be approved
and agreed to by the Counseling Psychologist (CP) or Vocational Rehabilitation
Counselor(VRC), the vocational rehabilitation specialist, and the veteran.

(c)lmplementation of the plan. The vocational rehabllitation specialist or CP or
VRC designated as case manager has the primary role in carrying out
Department of Veterans Affairs responsibility for implementation of the plan.
(emphasls petitioner’s)

Here, the regulation (38 CFR §21.92) clearly and unmistakably lays out the order
in which the plan will first be “jointly developed” followed by “approval of the
plan”. Lastly, authority to “implement the plan” is delegated to the case
manager or VRC. Had the Secretary intended the implementation of an IILP
proceed prior to consummation of same, it is presumed he would surely have
constructed the regulation fo reflect that, What is clear, however, is that VR&E is
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atffempting fo implement a plan which has not been mutually signed around-
indeed a plan not even yet memorialized by the selfsame parties o if. It stands
fo reason that in order o implement a plan-any plan- there would, by necessity,
need o be g plan in the first instance. And while the pefitioner would like to
believe all parties are above reproach morally, most legally binding entitiements
of this magnitude must be consummated on paper rather than via a handshake
or on an email basis. A careful reading of any VAF 28-8872 revedis certain
codicils and ofher medical prerequisites usually precede any formulation of
plan and must be considered in creating it to prevent inadvertent injury fo the
participant, A VAF 28-8872 is thus far more than a simple post hoc
implementation order “summarizing” the plan. Petitioner submits the Director,
VR&E Services’s “approval” presumes a VAF 28-8872 has been consummated.

On February T4th, 2018, Mr. Crosby informed petitioner that, absent immediate
acguiescence and compliance with the IILP plan and willingness to accept the
VR&E Director’s fruncated offer, he would be forced to permanently close
Pefitioner’s file in 30 days (March 14, 2018) for failure to accept the proffered
IILP plan “as is”,

Petitioner appears now to be precluded from obtaining that which was lawfully
granted by a duly constituted adjudicatory body (The Board of Veterans
Appeals as well as a duly constituted rafing agency of original jurisdiction
below) without due process. See Cushman v Shinseki, 576 F.3d 1290 (Fed. Cir.
2009). Petitioner is unaware of any legal mechanism to toll or abate the
inevitability of the VR&E suspense action and now turns to the Court for relief.

B. Petitioner demonstrates a clear and indisputable right to the Writ.

The second requirement of Extraordinary Writs of Mandamus posits the petitioner
must demonstrate a clear and indisputable right to the Writ, Petitioner certainly
relies here on the clear and unmistakable grant of the BVA judge on September
4ih, 2015 contained in BVA decision Docket #13-09 654A. Petitioner equally relies
on the mutually arrived-at decision between ail parties per 38 CFR §21.92(b) on
or about October 141, 2016. See Exhibit A. Petitioner has been led to believe
that a normal legal progression of events cuiminating in a 20°X28° greenhouse
with agreed exfras was a mere formality that required the appropriate
signaiures due to the exiraordinary costs above and beyond those normally
associated with ILPs, Pefitioner’s greenhouse is the first awarded in over 10 years.
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Petifioner reads the Deparfment of Veterans Administration Tables of
Organization to reflect that the Regional VR&E Officer is under the nominal
supervision of the Regional Director of the Agency of Original Jurisdiction (AQJ).
Unarguably, the Tables of Organization places VR&E within the Veterans Benefits
Administration. This establishes the requirement that VR&E Services must abide
by the regulations on finality of decisions enumerated in Chapter 38, Code of
Federal Regulations (38 CFR) Part 3.

Petitioner similarly relies on the 2009 Federal Circuit decision in Military Order of
the Purple Heart of the USA versus Secrefary of Veterans Affairs, 580 F.3d 1293,.
1294, 1296 (Fed. Cir. 2009) (*We conclude that such entitlement to benefits is a
property interest protected by the Due Process Clause of the Firth Amendment
to the United States Constifution.”) The Courf held that this procedure was
prohibited by law as it violated due process and the fenets of 38 CFR
§3.103(c)(2).

Petifioner additiondlly relies on 38 CFR §3.104 Finality of Decisions. §3.104(aq)
states: A decision of a duly constituted rating agency or other agency of original
jurisdiction shall be final and binding on all field offices of the Department of
Veterans Affairs as fo conclusions based on the evidence on file atf the fime VA
issues written noftification in accordance with 38 U.S.C. §5104, A final and
binding agency decision shall not be subject to revision on the same factual
basis except by duly constituted appellate authorities or except as provided in
§3.105 and § 3.2600 of this pari. (emphasis pelitioner’s).

Petitioner submits two maiters of first impression for the Court to review. First, the
matter of the Independent Living Program (ILP) under 38 USC §3120 has never
borne the brunt of higher judicial review, As there is no case law to instruct the
Court as to the separation of powers between a duly constituted rating agency
and the Director, VR&E Services, the question posited is who, exactly, constitutes
a “duly constituted appellate authority” as defined in 38 CFR §3.1047 Pefitioner
submits he is being subjected o a softo voce de novo review in clear violation
of 38 CFRs § 3.103(c)(2), §3.104(a) and 38 CFR §3.2600(d). The de novo reviewer
(Director, VR&E Services) does not appear to qualify semantically as a duly
constituted “appellate authority”. Petifioner submits the Director, VR&E Services
is an executive posifion with nothing more than the power fo decide, up or
down, the mutually agreed-to lILP plan created below between the duly
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constitfuted rating agency and the petitioner, Nowhere in the four comers of 38
CFR §21.98 does it confer authority on the Director, VR&E Services to not only
“review” but tfo revise an lILP- in the instant case here, drastically downward -
and implement a medically dangerous dlfernative in ifs sfead.

As a second matter of first impression, petitioner points to the dichotomy of
craffing an lILP plan while leaving the participant in an information vacuum.,
Memoridlization of any proposed [ILP plan in the form of “approval” as
described in 38 CFR §21.92(b) is a necessary predicate prior fo implementation
of same as described in §21.92(c). Merely presenting an approved plan on a
VA-approved form (VAF 28-8872) as an afterthought immediately before
implementation is fraught with potential pitfails-as petitioner Is now witness to-
twice over.

In Sambonis v. Brown, 6 Vet. App. 426 (1994), the Court noted that “only where a
sfafute's plain meaning leads to an absurd result that Congress clearly could
never have intended is the "plain meaning" rule abandoned for a review of the
dpplication of the applicable legislative history and statutory construction.”
Here, in a nutshell, petitioner perceives a case of an executive officer, dawdling
overly long- and finally revising and reducing an award absent any statutory
authority. In addition, the officer baldly substitutes his own medical knowledge
and learned agrarian practices to the possible medical detriment of the
recipient, If the Director feels there was clear and unmistakable error in the
rating decision, he has the authority to deny it and remand to the AQJ to revise
it as necessary (assuming, arguendo, that there was indeed CUE),

38 CFR §21.98(c) states:

Review by Director, Vocational Rehabilitation and Employment Service. The
veteran's request shall be reviewed by the Director, VR&E in any case in which
the VR&E Officer is the case manager. The veteran will be informed of the
decision within 90 days (emphasis petitioner’s). Petitioner would point to the
inexplicable 5 2 month delay in returning the fruncated and revised IILP.

The Merriam Webster Dictionary is accepted in most cases by the Veterans
Administration fo define terms used in 38 CFR. The dictionary defines ‘review’, as
used in the legal context of §21.98(c), thusly: “judicial reexamination (as of the
proceedings of a lower fribunal by a higher)”,
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Peftitioner submits the “higher tribunal” enumerated above would unarguably
e construed as the trier of fact -i.e. the Board of Veterans Appeadls.

The Secretary would have the Court believe 38 CFR §21,98(c) operates here to
grant Director, VR&E Services plenary executive authority to revise a decision
consummated legally and mutually below by a duly constituted rating authority
in the absence of any clear and unmistakable error, As 38 CFR §3.104(a)
confirms finality absent any error of commission or omission contemplafed in 38
CFR §3.105(a), it would appear the Secretary, sub silentio, grants Director, VR&E
Sewvices appellafe adjudicatory powers fo review as well as to modify AQCJ
agreements. Petitioner maintains the Director’s authority is far more limited o a
review of the findings of fact by the duly constituted rating agency below with
authority to reject them outright based sofely on error. As the Director’s
November 215t 2017 letter is silent for error, the revised “grant” of an inferior
greenhouse can only be seen as being void ab initio.

Additionally, the Director is being granted a license to opine medically on what
is, and what is not, necessary to pefitioner’s successful Individualized
Independent Living Program (IILP) in clear violation of Colvin v Derwinski, 1

Vet App. 171,175 (1991). Petitioner fashioned his needs for the greenhouse
specifically around both his extensive service connected injuries as well as
numerous other medical conditions which are nonservice connected. 38 CFR
§21.160(a) unequivocally grants this consideration. In fact, part of the reason for
the original disagreement was delbafe over the severity as well as number of
disabillties. Petitioner includes a current list of disabilities downloaded from the
VA eBenefifs site on February 171, 2018. (See Exhibit E) In addition, petitioner
suffers gait afaxia due to low ferritin levels from numerous phlebotomies. The
ferritin deficit recenily culminafed in congestive heart failure and implantation
of a defibrillator/pacemaker on February 8h, 2017, The October 14, 2016
greenhouse agreement comprehended all these disabilities.

In 2009, the Federal Circuit Court of Appedls (CAFC) rescinded the Extraordinary
Awards Procedure (EAP) encompassed in VA FAST letters 7-17 and 8-24, The
Courf held any de novo review in camera with the Veteran or counsel unaware
of this review being undertaken violated due process and left the Veteran
subject to a “review"” by a secret tribunal unbeknownst to him. The Court clearly
poinfed out the lllegitimacy of such a review and forbid it henceforth.
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Petifioner now come before the Court to argue he is likewise being subjected to
an identical adjudicative “review”- and indeed, a substantial reduction- by an
exacutive officer -in the instant case the Director, VR&E Services. The object of
the review is clearly and unmistakably aimed at reducing the award (size of
greenhouse and associated accoutrements) financially with no legal
representation and no judicial or medical oversight. Likewise, this ‘review’ is
couched as a finding of fact held below where no such conclusion of law was
held. Petitioner concludes this action is void ab initio for the above enumerared

reqQsons,

38 USC §3120(d) states:

(d) A program of independent living services and assistance for a veteran shall
consist of such services described in section 3104(Q) of this fitle as the Secretary
defermines necessary to enable such veteran to achieve maximum
independence in daily living. Such veteran shall have the same rights with
respect to an individualized wriften plan of services and assistfance as are
afforded veterans under section 3107 of this tifle. (emphasis petitioner’s)

38 USC §3120(e)(1) states: Programs of independent living services and
assistance shall be initiated for no more than 2,700 veterans in each fiscal year,
and the first priority in the provision of such programs shall be afforded to
vetlerans for whom the reasonable feasibility of achieving a vocational goal is
precluded solely as a result of a service-connected disability. (emphasis
pefitioner’s).

Petitioner aftaches the most recent VR&E ILP Case Statistics to the Writ in order
to show the Court how such a valuable program created by Congress has fared
over the years. As demonstrated, the VA VR&E statistics reveadl they are unable
to fill all the scarce allofted slots for this much sought after program. Can it be
there is a dearth of eligible Veterans so severely disabled as to be unable to fill
the miniscule quota of 2,700 individuals?
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Petitioner additionally points to the tenets of 38 CFR §21.98(c) inasmuch as the
Director, VR&E Services was in constructive possession of the finished request for
services on or about July 10th, 2017 but nevertheless failed to “review” the IILP
within the allotted ninety days as stated in the regulation. Affer the passage of
almost five and one half months, the “review” impermissibly reduced the
mutually arrived at decision and a new finding of fact was substituted in its
stead.

C. Under the circumstances of this petition,
the Court must conclude that a Writ is warranted.

The third codicll states the Court must be convinced, given the petitioner’s
unigue circumstances, that the issuance of the Writ is warranted. Pefitioner need
point no further than the two and one half year-old BVA decision and the
continued parade of delays, promises and lllegitimate revisions encountered to
date. VA has been in constructive possession of the BVA decision since
September 4th, 2015, Pefitioner submits he has bargained in good faith and the
defect discovered in CAVC #16-2098 (i.e. 38 CFR §21.98(c)(1)) was rectified s
of October 141, 2016. In spite of overcoming this deficlt, the Director, VR&E
Services appears to have usurped the authority of a duly constituted
adjudicatory body and substituted his own opinion in its sfead. This clearly
violates the case law and precedence of Henderson v. Shinseki, 562 US 428
(2011) (A veteran who loses before the Board may obtain review in the Veterans
Court, but a Board decision in the veteran’s favor is finat).

D. Obstruction of the Adminisiration of Justice

In Ebert v, Brown, 4 Vet. App. 434 (1993), the Court defined the parameters of
misbehavior, Quoted here Is a pertinent passage in light of the Court’s parting
pronouncement on August 25, 2016 in CAVC #16-2098,

"This Court has express statutory authority to punish contempt of its authority
pursuant to 38 U.S.C.A. § 7265 (West 1991) under the following circumstances:
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(1)  misbehavior of any personin. .. (the Court's) presence or so near thereto
as fo obstruct the administration of justice;

(2)  misbehavior of any of its officers in their official fransactions; or

(38) disobedience or resistance to ifs [awful writ, process, order, rule, decree, or
command. 38 U.S.C.A. § 7265(a). In addifion, the Court has the power to
sanction those who abuse the judicial process under the "inherent power of the
federal courts." See Jones v. Derwinski, 1 Vet App. 596, 606 (1991) (citing
Chambers v. NASCO, Inc,, 111 S.Ct. 2123, 2132 (1991)). In each case, the Court
"must take care to determine that the conduct at Issue actually abused the
judicial process." See Jones, 1 Vet.App. at 607 (citing Roadway Express, INC. v.
Piper, 447 U.S. 752, 766 (1980)). Moreover, a finding that the conduct at issue
constituted or was tantamount to bad faith is a precondition to imposing
sanctions under the Court's inherent power. See Chambers, 111 S.Ct, at 2135
(citing Roadway Express, 447 U.S, at 767); United States v. Wallace, 964 F.2d
1214, 1212 (D.C. Cir. 1992); United States v. Int'l Bhd, of Teamsters, 948 F.2d 1338,
1345 (2nd Cir. 1991). Ebert v, Brown 4 Vet, App. 434 (1993), (emphasis
petitioner’s).

On January 25, 2018, by prior appointment, petitioner attempted to engage in
o meaningful colloquy with Seatftle Regional Office Assistant Director Cesar
Romero. Petitioner politely pointed out the illegality of the Director, VR&E
Service’s actions in revising the lILP. Mr. Romero pointediy ignored the salient
argument by persistently reminding pefitioner that the offer of a 16°X20°
greenhouse was now squarely in pefitioner’s court, Discussion on the legality of
the action was squelched from the outset and Mr, Romero would brook no
further discussion on that facet of the [ILP plan.

Peftitioner feels the import of the Federal Circuit’s 2009 decision in MOPH supra
put the Secretary on notice that impromptu secret adjudications in camera,
unbeknownst to the parties directly impacted, would no longer be folerated.
Nevertheless, history now repeats itself nine years later in an eerily identical set of
circumstances after a rather strong admonition by the Court to put this to right
in a fimely manner in CAVC # 16-2098.
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Conclusion

While petfitioner certainly regrets once again squandering scarce judicial
resources and pestering the Court over such mundane matters as the above
contfrefemps, he remains committed to ensuring his entiflement is properly and
fairly adminisiered. Elsewise, why even bother to construct a plan and approve
it if the VR&E will not pay it so much as lip service?

Regrettably, there is scant case law fo llluminate and guide the Court in this
regard. The boundary between the VBA, the agency of original jurisdiction and
the Director, VR&E Services is nebulous and qppears to permit executive office
holders powers normally reserved for duly appointed adjudicatory tfribunals.

Petitioner has fallen intfo an abyss wherein legally constituted decisions can not
only be abrogated but entirely new decisions can be crafted out of whole cloth
and substituted arbitrarily in their stead. Petitioner submits Congress did not
intfend such absurd results.

Peiitioner’s local VR&E officer and his employees continue to characterize the
grant of petitioner’s greenhouse and others’ ILP awards as “awards”
synonymous with “gifts”. Petitioner would point out that, in addition to what
Congress posited in 38 USC §3120, anything requiring appeal fo the Board of
Appeals for a decision indisputably confers the term “entittement’ on it and ¢
legitimate financial interest covered by due process conslderation. See
Cushman v. Shinseki supra. Arbitrarily characterizing it (the ILP program) as a gift
from VR&E, as has been contended, is semantically incorrect. The continued
decimation and death of this valuable program by a thousand cuts in a subtle
attempt to eviscerate it is not in keeping with the Department of Veterans Affairs
declared values and godis.

Once again, petitioner humbly begs the Court to enforce the award of ¢
20°X28" greenhouse with the aforementioned accoutrements. Petitioner has
survived an dirplane crash (N199X, April 21, 1971), a gunshot wound (9/17/1970,
Plaine des Jarres) as well as cured of a ferminal Hepatitis C infection of 45 years
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(12/07/2014). Petitioner has patiently litigated for his compensation benefits all
the way up to the Court four times now over 28 years as well. Having finally
peen granted entiflement fo a greenhouse fo enjoy in his few remaining years, it
seems incongruous for the Secretary and his assigns to pursue behavior clearly
and unequivocally forbidden by fthe holdings in Ebert and MOPH et al supra of
yet even more scare judicial resources defending the indefensible. Reasonable
minds can agree that the Secretary must staunchly husband the frivolous
expendifure of funds entrusted to him. Nevertheless, at what point do the legal
expenditures defending the present indefensible, abusive judicial foray cross the
line and demand sanctions for misfeasance and/or malfeasance as envisioned
in Ebert supra?

Either the Direcfor, VR&E Services and his minions are engaged In something
nefarious and illegitimate or else petitioner is misguided, misinformed and
unnecessarily perturbed by the Secretary’s findings. If the latter is the case,
petitioner will fold up his fent and go home. However, it would appear there is
misfeasance afoot and a concerted quasljudicial effort has been employed
thwarting petitioner’s IILP plan for almost two and one half years to his detriment.

Petitioner would draw the Court’s attention to the testimony by VR&E Officer
David Boyd to his Declaration under penalty of perjury in the Exhibit appended
to CAVC #16-2098 (Respondent’s Response dated July 13fh, 2016) wherein he
tfacitly and freely acknowledged VR&E personnel squandered three months
(September 150, 2015 -December 16M, 2015) in an unsuccessful attempt to
confravene or abrogate petitioner’s BVA decision. This behavior set the tone for
the ensuing fwo and one half years to the detriment of the petitioner.

Wherefore petitfioner pleads for relief from the Court as enumerated above in
the Statement of Relief Sought. Petitioner would notf presume to characterize
the Secretfary’s actions as deserving of sanctions. He would prefer to let the facts
speak for themselves.

Veterans’ Creed
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Exhibit A

Eight emaiis between petitioner
and VR&E Officer from 10/13/2016

and completed (agreed to) new IILP plan
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QOctober 14, 2016

Mr. Graham,

Based on our telephonic discussion with Seattle VR&E, BVA Orders and consideration of your
SC/NSC functional limitations as it relates to your impact on your ability to perform avocational
gardening pursuits, we are proposing |.L. Services that would include the following items to
increase your ability to perform activities of daily living and to live and function independently in
your home and community:

The following are L.L. services that VR&E will provide:

. 20’ x 28’ x 12’ Heated Greenhouse with Louvers and Temperature control system. To
include ADA height tables, ADA access- 2 ea. doors, ADA aisle way access, lights and growing
lights as necessary, thicker UV poly-carbonate material.

. Hydroponics system

. Orientation training on Hydroponic system, short term.

. Concrete slab for inside greenhouse, 20’ x 28’

. Rubber mats to cover concrete for falls in greenhouse.

. Port-a-potty — as reasonable and realistic

. Concrete access from front greenhouse to existing walkway

. Start-up Supply of Chemicals for Hydroponic system, (90-day supply)

. Start-up Supply of Propane (90 Day Supply)

. Water bibs as necessary, per contractor
. Electrical outlets 110V/240V as necessary by contractor
. 2 Yr. Subscription to Nexus Lexus

Justification for L.L. services:

|.L. services would allow you to pursue your greenhouse avocational activities that you are
currently limited in performing. A greenhouse 20’ x 28’x 12" would allow you exponentially
produce crops year round. You currently have limited access to current greenhouse egress,
and W/C access. Due to your sun sensitivity, VR&E will provide thicker UV Poly-carbonate
material. Also due to your lifting limitations, VR&E will provide a Hydroponic system. A Licensed
contractor will oversee all work to determine Code requirements provided by GSA.



The following incidentals will be provided by Mr. Graham:

Reoccurring Payment for Propane bills after 90 Day Supply
Reoccurring Insurance Expenses
Reoccurring Electrical Expenses

Reoccurring Water Expenses

Seeds

Justification:

Based upon M28R. Pt [V, Sec. C, Ch 9.05, (b) (8). The individual must have the ability and
resources to sustain the activity or pursue after the period of rehabilitation services are
completed”. The Veteran must be able to incur the cost of sustaining services or it is not

reasonably feasible in achieving his LL. goal.

Kris Hollaway
Counseling Psychologist



Exhibit B

FOIA Request Dated 12/22/2017
submiifed to VA VR&E on 12/23/2018



Department of Veteran Affairs

Vocational Rehabilitation and Employment (28)
500 Pacific Ave; Suite 602A

Bremerton, WA 98337

Attention: Danial Crosby
Re: FOIA Request

December 22, 2017

Dear Danial,

Per our 12/21/2017 email conversation re your recent receipt of greenhouse
authorization letter from Director, VR&E Services, | hereby request a copy of
same for my records on this matter.

Have a very happiest of Holidays.

™

%

Gig Harbdr, WA 98329

cc: Hand delivered.



OMB Comtrol No. 2900-0075
Respondent Burden; 15 minutes
Expiratien Date: 01/31/2018

QD Department of Veterans Affairs STATEMENT IN SUPPORT OF CLAIM

PRIVACY ACT INFORMATION: The VA will not disclose information collected on this form to any source other than what has been authorized under the Privacy Act of 1974 or Title 38,
Code of Federal Regulations 1,576 for routing uses (i.e., civil or criminal Jaw enforcement, congressional communications, epidemiclogical or research studies, the collection of money owed to
the United States, litigation in which the United States is # party or bas an interest, the administration of VA Programs and delivery of VA benefits, verification of identity and status, and
personnel administration) as identified in the VA system of records, S8VA21/232/28, Compensation, Pension, Education, and Vocational Rehabilitation and Employment Records - VA,
published in the Federal Register. Your obligation to respond is required to obtain or retain benefits, VA uses your SSN to identify your claim file. Providing your SSN will help ensure that
your records are properly associated with your claim file. Giving us your SSN account information is veluntary. Refusal to provide your SSN by itscif will not result in the denial of benéfits,
The VA will not deny an individual benefits for refusing to provide his or her SSN unless the disclesure of the SSN is required by Federn] Statute of law in effect prior to January £, 1975, and
still in effect, The requested information is considered relevant and necessary to determine maximum benefits under the Jaw. The TeSpONses you submit are considered confidential (38 U.S.C.
5701}, Information submitted is subject to verification through computer matehing programs with other agencies.

RESPONDENT BURDEN: We nced this information to obtain evidence in support of your claim for benefits (38 U.8.C. 501(a} and (b)). Title 38, United States Code, atiows us to ask for this
information. We estimate that you will need an average of 15 mioutes to review the instructions, find the information, and complete this form. VA cannat conduct of sponsor a collection of
information unless & valid OMB control number is displayed. You are not required to respond to a cellection of information if this namber is not displayed. Valid OMB control numbers cau be
located on the OMB Internet Page at www.reginfo.gov/public/do/ERAMsin. If desired, you can call 1-800-827-1000 to get information on where to send comments or suggestions about this

form. -
FIRST NAME - MIDDLE NAME - LAST NAME OF VETERAN (Type or print) SCCIAL SECURITY VA FILE NO.

@10( O béxmkm

The following statement is made in connection with a claim for benefits in the case of the above-named Veteran:
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I CERTWVR({AY efstatements ol fhis foyﬁ-x are tm‘q andkorrect 1o the best of my knowledge and belief. /

SIGNATYRE X\J %3 | DATE SiGN'%D@/ [ e / //Q

ADDREST%@{@ \1/51/-; %{ UZ? ’\[ DAmMETELEPi,(ONE NMMBER&; fg::r:;macm)
e Uil (}Ju C¥H29 757 315-5%53)

PENALTY: The law ﬂ;ovidcs severe pcnal{ies which include fine or imprissnment, or both, for the willful submission of any statement or evidence of a material fact,
knowing it to be false.

VA FORM . SUPERSEDES VA FORM 21-4138, AUG 2011,
Janzois 21-4138 WHICH WILL NOT BE USED. CONTINUE ON REVERSE



Exhibit C

11/21/2017 Letter from
Director, VR&E obtadined
2/16/2018



DEPARTMENT OF VETERANS AFFAIRS ~/ / Y,
Veterans Benefits Administration T, g
Washington, D.C. 20420 T~

November 21, 2017

Mr. Pritz Navarathnasingam, Director
Department of Veterans Affairs Regional Office
Henry M. Jackson Federal Building

915 Second Avenue

Seattle, WA 98174

SUBJ: Independent Living (IL) Cost Approval Request - Construction in excess of
$15,000 for Mr. Gordon A. Graham

1. The review of modification construction costs ($24,370.00) to support an avocational
activity and provide Mr. Graham with an accessible greenhouse is complete. The costs
of modifications identified in the Individualized Independent Living Plan are approved.

2. The proposed construction costs include:
e Construction of an accessible greenhouse that measures 15 feet by 20 feet
o Installation of a basic hydroponic system

3. In May 2014, Mr. Graham appealed the decision by local Vocational Rehabilitation
and Employment staff to not provide an accessible, climate controlled greenhouse. In
September 2015, the Board of Veterans Appeals ruled in Mr. Graham’s favor.

4. The provided greenhouse and hydroponic system will enable Mr. Graham to pursue
his avocational interest in gardening, which improves his ability to engage in family and
community activities integral to his independent living goals. The new greenhouse will
facilitate gardening throughout the year and provide access for wheelchair use.

5. The local VR&E staff should inform Mr. Graham of the outcome of this review.

Sincerely,

s/
Jack Kammerer,
Director, Vocational Rehabilitation
and Employment Service



Exhibit D

VA Form 28-8872 presented to and
declined by Petitioner for signing

July 13, 2016.



ferans Affaits

C REHABILITATION PLAN

07/07/2016
2. FIRST - MIDDLE - LAST NAME OF VETERAN 3, CLAIM NUMBER 4. S0CIAL SECURITY NUMBER
Gordon A. Graham 3747 1 00 3747
5. PROGRAM PLAN 6A, TYFPE OF PLAN
ILP Qriginal
DOT Code andg Title 6B, AMENDMENT NO. TO MWRP BC. DATE OF IWRP
000 No DOT Code Required

7. PROGRAM GOAL

To maintain activities of daily living through the participation in year round gardening activities

NOTE: INTERMEDIATE OBJECTIVES TO ACHIEVE PLANNED GOAL COVERED IN ITEWS 8 THRU 12,

BA. OBJECTIVE ONE (Description)

VBA Contracting Division will provide guidance and oversight on the

cansfruction of an ADA compliant greenhouse in accordance with requirement
ideti Cision

BB. ANTICIPATED COMPLETION DATE

8C. BERVICES PROVIDED

VBA appointed Construction Manager will conduct a work site assessment and
oversee construction of a heated 15' x 20' ADA compliant greenhouse per
specifications outlined in the Performance Work Statement

07/2018
8D. DURATION OF SERVICES
EROW (o, Ve TQ (e Yot
07/2016 07/2018

8E. NAME & ADDRESS OF PERSON OR INSTITUTION PROVIDING SERVICES

JACKSON FEDERAL BUILDING

8F, PERSON TO CONTACT {# Institution}
Kris Hollaway

US Dept of Veterans Affairs
915 2nd Ave., Rm 1356
Seattle, VWA 98174

8G, TELEPHONE NOQ. (include Area Cotle)

206 341 8541

8H. EVALUATION CRITERIA

Veteran will participate and cooperate with VBA Contractor in construction of greenhouse,

8l. EVALUATION PROCEDURE

VR&E will review VBA Construction Manager's assessment and authorize construction of ADA compliant greenhouse
per regulation and ensure the structure is functional and accessible as not to aggravate disabilities.

8J. EVALUATION SCHEDULE
Review construction at least once per month.

8K, PROGRESS NOTES

9A. OBJECTIVE TWO {Description) . .
Veteran is to maintain year round gardening activities in pursuit to avocational

activities to increase his independence in daily living activities.

9B, ANTICIPATED GOMPLETION DATE
07/2018

9C. SERVICES PROVIDED

90. DURATION OF SERVICES

Provide case management services to assess veteran's ability fo sustain
independence in daily living activities.

FROM ., YT, 10 iMo, Yri
07/2016 07/2018

9E. NAME & ADDRESS OF PERSON OR INSTITUTION PROVIDING SERVICE

JACKSON FEDERAL BUILDING

9F. PERSON TO CONTACT (if instituion}
Kris Hollaway

US Dept. of Veterans Affairs
815 2nd Ave., rm 1356
Seattle, WA 98174

8G. TELEPHONE NO, (include Area Cade)

206 341 8541

9H. EVALUATION CRITERIA

Veteran will demonstrate his ability to access indoor greenhouse activities, such as exhibiting new plantings, seasonal
fruit and vegetables, flowers or any other activities where a greenhouse is needed for independence.

VA FORM 28-8872
Page 1




ITEM 8, CONTINUED

9l. EVALUATION FROCEDURE
Case Manager will monitor veteran's greenhouse accessibility activities. Complete greenhouse Daily Activity Log

demonstrating daily access and greenhouse activities.

8J. EVALUATION SCHEDULE
CM will review activity log monthly and conduct site activities once per month.

9K. PROGRESS NOTES

10A. OBJECTIVE THREE (Description) 10B. ARTICIPATED COMPLETION DATE
Veteran will continue with follow-up treatment with your treating physician/

therapy, making every effort to follow the physician's prescriptions and 07/2018

treatment outline. Provisions for gardening activities will accompany medical
limitations by physician.

T6C, SERVICES PROVIDED 10D. DURATION OF SERVICES

Medical/dental benefits as needed. EROM (Mo., Y5} IO (Mo, Vr)
07/2016 07/2018

TOE. NAME & ADDRESS OF PERSON OR INGTIUTION PROVIDING SERVICES 10F, PERSONT0 GONTACT (I Tnstialion

VA MEDICAL CENTER - BREMERTON Loueen Boyle

925 Adele Avenue 106, TELEPHONE NO. {inciuds Area Coda)

Bremerton, WA 98312
(360) 782-0129

10H. EVALUATION CRITERIA
Veteran will keep all scheduled medical appointments and follow treatment recommendations in order to pursue

avocational greenhouse activities. Inform case manager of functional limitations preventing greenhouse activities.

10l. EVALUATION PROCEDURE
Discuss status of treatment of your disabilities with your assigned Case Manager during supervisory meetings. Notify

your Case Manager of any changes to your health or changes in your disability condition.

104. EVALUATION SCHEDULE
At least once per month.,

10K. PROGRESS NOTES

11. CLOSURE STATEMENT

| CERTIFY THAT 1 have participatad in the devalopment of this program plan. {understand i is my responsibility to cooperate in the program and make reasonable efforts on my bahalf.
There will be periodic andfor an annual raview of the plan, at which time the VA staff members and | will have a chance {o jointly redavetop it,

12, SIGNATURE OF VETERAN 13. SIGNATURE OF COUNSELING PSYCHCLOGIST

14, SIGNATURE OF VOCATIONAL REHABILITATION SPECIALIST 15. ANNUAL REVIEW DATE

VA FORM 28-8872
Page 2



Exhibit E

VA eBenefits Statement of

disabilities as of 2/19/2018



Disabilities
Total Combined Disability

You have a 100% final degree of
disability. This percentags
datermines the amount of benefit
pay you will receive.

How is this calculated

Rated Disabilities

i Disahbility Rating  Decigion

Add Disabilities

Submit a claim to make any
updates to the disabilities that you
believe are related to your military
service.

Apply Now:.

Helated To  Effective Date
ischemic hearl disease Mot Bervice Connected
| right hip disorder Mot Service Connected
Hepatitis C 100% Service Connected Hepaiitis C 033171994
L porphyria cutanea tards scaring @ 30% Service Connected 081402012
Lo fibromyalgia and cryoglobulinemia 4105 Service Connected 12202
@
L porphyria cutanea tarda (hemic) g 60% Service Connected 033101994
Ly pormphyria cutanea tarda with 100% Service Connected 033101854
residuals related to treatment through
| phlghotomiss &
lurbar disorder Mot Service Connectad
hearing loss, right sar Mot Service Connected
hearing loss, left ear 9% Service Connecied Q711211989
finnitus 10% Service Connacied 0343101984

left hip disorder Mot Barvice Connected





